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Mission of  
Pro Bono Partnership of Atlanta: 

 To provide free legal assistance to community-based 
nonprofits that serve low-income or disadvantaged 
individuals.  We match eligible organizations with 

volunteer lawyers from the leading corporations and law 
firms in Atlanta who can assist nonprofits with their 

business law matters. 
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Pro Bono Partnership of Atlanta 
Eligibility & Other Information 

 In order to be a client of Pro Bono Partnership of Atlanta, an 
organization must: 
 Be a 501(c)(3) nonprofit organization. 
 Be located in or serve the greater Atlanta area. 
 Serve low-income or disadvantaged individuals. 
 Be unable to afford legal services. 

 Visit us on the web at www.pbpatl.org 
 Host free monthly webinars on legal topics for nonprofits  

 To view upcoming webinars or workshops, visit the Workshops 
Page on our website 

 

http://pbpatl.org/index.php?option=com_content&view=article&id=65&Itemid=72
http://pbpatl.org/index.php?option=com_content&view=article&id=65&Itemid=72
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Hypothetical 

ABC House is a Georgia non-profit organization 
that provides counseling, job training, and child 
care assistance to victims of domestic abuse. 

ABC House has 25 full-time and part-time 
employees.  

 8 of ABC House’s employees work in exempt 
positions.  The remaining employees are paid an 
hourly rate plus overtime. 
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Hypothetical 

 ABC House’s Executive Director, Jerri Goodman, has 
just been informed that due to state budget cuts, ABC 
House will be losing approximately half of its state 
funding, consisting of 20% of the total budget. 

 Private donations are also down – Jerri cannot rely on 
them to make up the gap. 

 Jerri has determined that most of this loss must be 
absorbed through cutting labor costs. 

 What are her options? 
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Before making any changes affecting employees… 

Review applicable employment laws 
Review existing employment agreements 
Review employee handbook and other 

published policies 
Consider whether the organization has created 

any unwritten policies through past practices 
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Applicable Employment Laws 
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Applicable Employment Laws 
 FLSA 

 Governs minimum wage, overtime pay, and child labor requirements 
 Applies to most employers 

 Title VII 
 Prohibits discrimination on the basis of race, color, sex, religion, or national 

origin 
 Applies to employers with 15 or more employees 

 ADA 
 Prohibits discrimination against qualified individuals with disabilities 
 Applies to employers with 15 or more employees 

 ADEA 
 Prohibits employment discrimination because of age against individuals who 

are 40 years of age or older 
 Applies to employers with 20 or more employees 
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Applicable Employment Laws 

 
City of Atlanta Ordinance 

 Prohibits discrimination on the basis or perception of race, 
color, creed, religion, sex, domestic relationship status, 
parental status, familial status, sexual orientation, national 
origin, gender identity, age, and disability 

 Applies to employers located in Atlanta with ten or more 
employees 
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Applicable Employment Laws 
 FMLA 

 Provides up to 12 weeks of job-protected, unpaid leave for reasons including 
the birth or care of a newborn child, to care for a family member’s serious 
health condition, or for the employee’s own serious health condition 

 Provides up to 26 weeks of unpaid leave to care for a wounded service 
member who is a family member 

 Prohibits discrimination against employees who take or request leave 
 Applies to employers with 50 or more employees 

 WARN Act 
 Requires notice 60 days in advance of plant closings and mass layoffs 
 Applies to employers with more than 100 full-time employees 
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Hypothetical 

 Jerri has already instituted a hiring freeze at 
ABC House. 

She wants to make every effort to avoid laying 
off any of her current employees. 

What other options does she have to reduce 
staffing costs while keeping everyone on board? 
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Alternatives to Layoffs 
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Alternatives to Layoffs 

Reductions in Pay 
Reductions in Hours 
Reductions in Benefits 
Furloughs 
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Reductions in Pay 

Employers are free to set pay at whatever level 
they wish 

However, nonexempt (hourly) employees must 
still be paid at least the minimum wage 

Exempt employees generally must be paid a 
salary of at least $455 per week or they may 
lose the exemption 
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When implementing a pay reduction: 

Advise employees before pay week starts 
Give notification in writing 
Consider risk factors and disparate treatment 
For purposes of keeping morale up, consider 

“sharing the pain” or reducing more-highly 
compensated employees’ pay by a greater 
percentage 
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Reductions in Hours 
 

 Exempt Employees 
 If you plan to reduce hours and pay commensurately, formally adopt 

the altered schedule. 
 
 Non-exempt Employees 
 You are free to alter schedules – be aware of possible effect on 

benefits. 
 

 Caution: If the reduction in workweek and salary is haphazard or 
changes frequently, the employer could lose FLSA exemptions for 
failure to pay a bona fide salary. 
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Reductions in Hours 

Special considerations when moving employees 
from full-time to part-time 

 Whether this will affect the exempt status of the employee 
 Whether the change in status will affect the employee’s 

eligibility for benefits 
 Whether reducing the number of employees eligible for 

benefits will affect benefit premiums or result in cancellation 
of the policy 
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Hypothetical 

 Jerri thinks she can save payroll expenses by 
terminating employees and then “rehiring” them 
as independent contractors. 

Can she do this?  
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Reductions in Hours 

Employee vs. independent contractor 
 Use caution!  Moving an employee to temporary or part-time 

status does not automatically create an independent 
contractor relationship 

 The degree of control exercised by the employer is key 
 Significant and costly consequences if an employer wrongly 

characterizes an employee as an independent contractor 

 



20 

Reductions in Benefits 

Reducing Vacation, Sick Time or PTO 
 

Reducing or eliminating health benefits 
 Employer is not obligated to provide health care coverage, 

but if it chooses to do so, it must do so on a 
nondiscriminatory basis 

 Consider whether raising premiums will affect participation 
rate 
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Reductions in Benefits 

 If changing or reducing benefits, first review plan 
documents, employee handbooks, manuals, and 
other documents to make certain that the 
organization has the right to make changes 

 Look at what can be changed and who can 
make changes 

Typically benefits can be changed prospectively 
but not retroactively 
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Hypothetical 

 Jerri has heard that other non-profits are using furloughs 
as a way of reducing personnel costs without laying off 
employees or permanently reducing wages. 

 Jerri is interested in furloughing employees for 1-2 days 
per week when, during the spring, demand for ABC 
House’s services are low. 

 Jerri has also thought about furloughing employees one 
week of each month. 

 Can she do this? 
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Furloughs 

A furlough is an unpaid leave of absence during 
which the employee does not do any work for 
the organization 

Furloughs can allow an employer to reduce 
costs without permanently laying off employees 



24 

Furloughs 

Preparing for furloughs 
 Articulate and document the business reasons 
 If only some employees are selected, adopt a methodology 

that will withstand scrutiny 
 Consider risk factors and disparate impact on protected 

groups 
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Furloughs 

Special issues with exempt employees 
 Exempt employees may be furloughed in week-long 

increments 
 Improper docking of exempt employees’ pay may result in 

loss of exemption, so reducing workweek to four days, with 
corresponding 20% reduction in salary may impact “exempt” 
status, although if done for the long-term, it may be 
permissible 
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Furloughs 

Benefits considerations 
 Consider whether furloughs will reduce any employee’s 

hours below what is required to remain eligible for benefits 
 Loss of benefits may trigger COBRA continuation rights 
 Review the plan! 
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Furloughs 

Severance obligations 
 May be triggered by severance pay plans and employment 

contracts 
 Unemployment benefits 
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Hypothetical 

Unfortunately, Jerri has determined that she 
cannot make up the entire budget gap through 
the previous measures. 

She must lay off several of her staff. 
What steps should she take to prepare for a 

reduction in force? 
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Reductions in Force 
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Reductions in Force 

Documentation 
 Document the reasons for the layoff and the events and 

factors giving rise to the need for the reduction 

Selection criteria 
 Performance-based or non-performance based 
 Clearly define the criteria – it should be as objective possible 

and related to the organization’s business objectives 

Consider disparate impact 
 Analyze data to determine whether any groups are 

disproportionately affected by the layoff 
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Reductions in Force 

Notification 
 Consider providing a script as to what should and should not 

be said during meetings with affected employees 
 Notify each affected employee individually and in person to 

explain their selection and the terms of the separation 
 Provide a separation notice to each employee 
 Notify employee of COBRA rights (if applicable) 
 Provide a copy of the severance agreement (if applicable) 
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Reductions in Force 

COBRA considerations 
 Notice must be given to employees regarding COBRA rights 
 Review the policy and communicate with the insurance 

company or broker to determine who is responsible for 
COBRA compliance 

– Insurance company 
– Employer 
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Reductions in Force 

 Federal COBRA  
 Provides certain terminated employees with the right to temporary 

continuation of health coverage at group rates 
 Applies to employers who have 20 or more employees (part-time 

employees count as a fraction) 
 ARRA – federal subsidy (through December 31, 2009) 

– Government picks up 65% of the COBRA premium 
– Employee pays 35% 
– Employer or insurance company pays 65% and gets reimbursed 

through payroll credit 
– Check with insurance company/broker to find out who is responsible 

 
 
 



34 

Reductions in Force 

Georgia Continuation of Benefits statute 
(O.C.G.A. §33-24-21.1) 

 Applies to employers with fewer than 20 employees 
 Three-month extension of health coverage to certain 

terminated employees who have been covered under the 
policy for at least six months 

 If employee is eligible for the federal subsidy, continuation 
coverage is extended to a total of nine months 

 Check with insurance company/broker to determine eligibility 
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Reductions in Force 

Consider providing selected employees with 
severance pay in return for release of claims 

 Eases transition to new employment 
 Obtains “insurance” against future claims or wrongful 

dismissal or other employment-related claims 
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Reductions in Force 

Severance Pay and Releases 
Consideration 
Knowing waiver 
Voluntariness 
Federal age waivers – Older Workers Benefit 

Protection Act requirements 
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Severance Pay and Releases 

Age Waiver – single termination 
 Requirements: 

– Told to consult with an attorney 
– Specifically state ADEA claims are waived 
– No claims dismissed after date of release 
– 21 days for employee to review the agreement 
– 7-day revocation period 
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Severance Pay and Releases 

Age Waiver – group layoff 
 Group layoff = two or more employees 
 Requirements are same as individual ADEA waiver, plus: 

– 45 days to review instead of 21 
– Provide information about those being laid off, including the 

decisional unit, job titles and ages of those laid off, and the job 
titles and ages of those not laid off 
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Severance Pay and Releases 

Caution! Even minor mistakes can invalidate a 
release 
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Hypothetical 

 Jerri has finally found a way to bridge the budget 
gap through a combination of the elimination of 
three staff positions, 5% pay reduction for all 
employees, and reduction in PTO for exempt 
employees. 

Now she is concerned about how the decisions 
she has made will affect the remaining 
employees. 
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Keeping Up Morale 

Remember: employers are not required to do 
what is “fair,” but should try to do it anyway 

Be sure there is a rational basis for all decisions 
 “Share the pain” 
Maintain transparency 
Stay ahead of communications 
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For More Information: 

If you would like more information about the services 
of Pro Bono Partnership of Atlanta, contact us at: 

 
Phone: 404-407-5088 

Fax: 404-853-8806 
Info@pbpatl.org 
www.pbpatl.org 
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